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BEFORE THE ALASKA STATE COMMISSION FOR HUMAN RIGHTS

ALASKA STATE COMMISSION FOR ) RECEIVED
HUMAN RIGHTS, ROBERT W., ) HUMAN RIGHTS COMMISSION
CORBISIER, EXECUTIVE DIRECTOR, )
ex rel. NICOLE LEE, ) JUL 082022 ::3%
. ) COMMISSION SECRETARY
Complainant, )
)
V. ) ASCHR No. J-20-079
)
B.V., INC., dba GREAT ALASKAN )
BUSH COMPANY, )
)
Respondent. )
)
ACCUSATION

Robert W. Corbisier, Executive Director of the Alaska State Commission for Human
Rights, ex rel. Nicole Lee, hereby alleges the following against Respondent B.V., Inc., dba
Great Alaskan Bush Company:

Facts Common to All Allegations During All Relevant Times

I.  Respondent, B.V.,Inc., dba Great Alaskan Bush Company (“Bush Company”),
is an Alaska corporation doing business in Anchorage, Alaska, providing adult
entertainment and alcoholic beverages.

2. Respondent had a position commonly referred to as a “Doorman,” which
works at Respondent’s front door to check identification and collect a cover
charge at times.

3. Doormen are also responsible for Respondent’s security. Accordingly,
Doormen/Security personnel can cause a customer to be removed from the
Bush Company, and have at least some authority to use force when reasonably
necessary.

4. Respondent also employs “Dancers,” who provide the adult entertainment for

the Bush Company’s patrons. Dancers perform on a centralized stage as well
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10.

11.

12.

13.

as providing private dances for individual patrons in the general seating area,
which remains open to the rest of the premesis. These private dances are also
sometimes referred to as “table dances” or “lap dances.”

Complainant Nicole Lee (“Complainant” or “Lee”) was first employed by the
Bush Company as a Dancer in approximately 2008. She worked for the Bush
Company intermittantly throughout the following twelve years until she was
terminated on March 17, 2020.

Lee is asthmatic and uses an inhaler at times, including while she worked for
Respondent during her shifts. Her asthma did not prevent her from working
as a Dancer prior to March 17, 2020.

Dancers are expected to perform at least one table dance per hour worked.
Respondent charges $25.00 per table dance, of which Respondent retains
$14.00 and the Dancer receives $11.00.

Dancers also receive tips from patrons which are commonly earned when a
Dancer is performing on the centralized stage but are also earned during table
dances, in addition to the fee. Tips are defined in Respondent’s written
Employment Agreement.

Respondent has a practice requiring Dancers to share tips with Respondent’s
other employees to include its “House Mother,” “Barback(s)”, the “DJ”, and all
Doormern/Security personnel working the Dancer’s shift.

Because Dancers are expected to share these tips, the House Mother, Barback,
DJ, and all Doormen have a reasonable expectation of receiving a portion of
each Dancer’s tip income from the shift.

Respondent’s House Mother, the Barback, DJ and all Doormen have a financial
interest in Dancers working, and for patrons to be present, based upon their
reasonable expectation that the Dancers will be tipped and that those tips will be
shared.

Similarly, Respondent has a financial interest in Dancers completing table

dances due to Respondent’s $14.00 portion from the $25.00 fee.
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14. Inregard to private dances, Dancers are paid and tipped after completing the
dance. Therefore, Respondent’s employees have a financial incentive to
ensure that a table dance is completed.

15. Respondent has policies goveming Dancers’ conduct and attire. These policies
prohibit sexually explicit dancing/conduct e.g., grinding, simulated sex, and
straddling customers.

16. Respondent also has a “no-touch” policy governing contact between its

Dancers and patrons during private dances. This employee policy limits

7)) 8
e touching of patrons during a table dance, and requires Dancers to maintain a
0] 9
I minimum six-inch distance from customers while performing a table dance.
10
pd
% Dancers may only place hands on customer’s shoulders, or a foot on a
© 11
g § § customer’s knee while performing a table dance.
o 12
% § s& 17. A Dancer may not hold hands with a customer while performing a private
o< 13
z%8 3 dance, nor may a Dancer touch any body part below the customer’s shoulders
0%sg x 1 : :
28 @ < while performing a table dance.
DsLg 15
§ ‘2 gE 18. Respondent had a separate customer “no-touch” policy during the time at
g8 16 : : ,
8 88 E issue. The customer “no-touch” policy was posted at Respondent’s main entry
k <g for its customers to see.
= 18
5 19. Respondent expects patrons to try and touch Dancers while a Dancer performs
19
% a “lap dance,” and it is not uncommon for Bush Company customers to
< 20 . . . .
z attempt touching Dancers during private dances. Customers are sometimes
21 . . c .
successful in touching Dancers, which violates Respondent’s customer “no-
22 )
touch” policy.
23 .
20. Respondent expects Dancers to be Respondent’s first line of enforcement
24 . . . .
when a customer violates the no-touch policy, with some levels of escalation.
25 . ..
21. Dancers are tasked with explaining the no-contact rules to the table dance
26 . . . .
customer if the customer violates the policy. After the dancer explains the
27 . . . . . .
no-contact policy the dancer is required to create more physical distance while
28

continuing to perform for the customer.
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23.

When a customer continues to violate Respondent’s no-touch policy, Dancers
are responsible for either flagging the Doorman to manage the violator or
walking away from the dance to inform the Doorman. Either result typically
ends the dance, but walking away from the customer in particular usually means
the Dancer is not paid.

Respondent requires Dancers to assume the risk that a customer will try and

violate Respondent’s no-contact policy.

24. Generally, there are one or two Doormen on duty during any given shift, but
Respondent may bring on a third Doorman during its busiest times.

25. During the relevant times, a shift may bring over 250 people to Respondent’s
establishment, including 15 to 40 dancers.

26. AMC 10.40.050 governs adult-oriented establishment licensing, physical
layout of such business premises, the conduct of such businesses, as well as
the legal responsibilities of those establishments.

27. Some Dancers intentionally violate the “no-touch” policy and/or allow
customers to violate the “no-touch” policy because it can potentially increase
the Dancer’s tips and success at procuring table dances.

28. Ms. Lee had a reputation of being a “clean dancer” who does not typically
violate Respondent’s no-touch policy.

29. Respondent gives a clean dancer chip (a chip commonly used during poker
games) as an award to dancers who perform cleanly.

30. Respondent gave Ms. Lee a chip in recognition of her clean dancing.

31. Itwas not uncommon for Respondent to entertain international patrons, and Ms.
Lee had several customers at the Bush Company who travelled internationally.

32. Western media began publishing articles about a mysterious virus, now lanown
as SARS CoV-2, cawsing pneumonia-like respiratory symptoms in late
December 2019 — early January 2020.

33. On or about January 17, 2020, the CDC began screening passengers on direct
and connecting flights from Wuhan, China.
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34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

On or about January 31, 2020, both the U.S. Secretary of Health and Human
Services and World Health Organization (“WHO”), independently, declared the
coronavirus outbreak a public health emergency and Public Health Emergency
of International Concern, respectively.

On or about February 11, 2020, the WHO proposed an official name for the
disease the virus causes: COVID-19.

On or about February 14, 2020, France announced the first coronavirus death in
Europe.

On or about February 23, 2020, Italy became a global COVID-19 hotspot and
the govemment severely restricted civilian movement, effectively locking down
the country.

On or about February 24, 2020, Iran became a COVID-19 focal point.

On or about February 26, 2020, Latin America reported its first COVID-19 case.
On or about February 28, 2020, Ms. Lee, who is asthmatic and sometimes used
an inhaler during her shift, informed her general manager she wanted to wear a
mask while dancing and working on the floor because she was afraid of
contracting COVID-19 due to her increased risk of having a severe health
complication.

On or about February 28, 2020, Respondent’s General Manager informed Ms.
Lee that she would not be allowed to wear a mask while dancing or otherwise
working on the floor.

On or about February 29, 2020, The United States reported what was believed
to be its first COVID-19 death.

On or about March 1, 2020, Ms. Lee presented Respondent’s manager with a
doctor’s note related to her condition and indicating the need to change the terms
of her employment.

After reviewing the note, Respondent’s manager informed Ms. Lee that
Respondent did not need to honor the note. The manager then instructed Ms.

Lee to report for her next shift.
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45. Ms. Lee did not show-up for her next shift based on her manager’s refusal to
allow her to wear a mask given her asthma or engage in the interactive process
based upon her doctor’s note.

46. On or about March 11, 2020, the World Health Organization declared the novel
coronavirus (COVID-19) outbreak a global pandemic.

47. On March 15, 2020, the CDC recommended against gatherings of fifty people
or more for the following eight weeks. Ms. Lee did not retum to work until
March 17, 2020.

48. On or about March 17, 2020, upon Ms. Lee returning to work, Ms. Lee was

informed she had been terminated.
10

FIRST CAUSE OF ACTION
1 SEX DISCRIMINATION - HOSTILE WORK ENVIRONMENT
12 A VIOLATION OF AS 18.80.220(a)(1)
13 49. Paragraphs 1- 48 above are realleged and incorporated herein.
14 50. All of Respondent’s Dancers are women who self-identify as female and have

15 typical feminine secondary sex characteristics.

ALASKA STATE COMMISSION FOR HUMAN RIGHTS
800 A Street, Suite 204
Anchorage, Alaska 99501-3669
(907) 276-7474 FAX (907) 278-8588

16 51. Respondent likely has a bona fide business reason for employing only women

17 Dancers given the nature of its business.

18 52. Doormen are primarily tasked with managing Respondent’s entry, and

19 therefore are stationed at or near the entrance.

20 53. The Doormen do not continually walk the floor to ensure Dancer/employee

21 safety, or to ensure customer compliance with Respondent’s “no-touch” policy;

22 Respondent’s policy does not involve the Doorman until at least two touches

23 occur.

24 54. Doormen/Security are not expected to be the first line of enforcement of

25 Respondent’s no-touch policy—rather, Respondent tasks the Dancers with this

26 function.

27 55. Respondent requires Dancers to accept up to two touches that violate the

28 customer “no-touch” policy prior to seeking assistance from a Doorman.
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57.

58.

59.

60.

61.

62.

63.

64.

65.

Dancers who do not successfully remediate customer violations of the no-touch
policy are reprimanded.

Requiring a class of employees who are all female to accept up to two instances
of offensive physical contact prior to seeking assistance from the employer
constitutes a hostile work environment that discriminates based on sex.

For example, while performing a table dance, Ms. Lee was subjected to
offensive and unwanted sexual penetration by a customer of the Bush Company
in January 2020.

The sexual touching was severe enough to alter the conditions of Ms. Lee’s
employment.

Ms. Lee ended the dance because of the invasive unwelcomed touching and
attempted to collect payment for the dance from the customer, but the customer
refused to pay.

Ms. Lee informed the Doomman of her interaction with the customer and
instructed the Doorman to remove the customer.

The offending customer admitted to touching Ms. Lee’s hips, which is a
violation of the customer no-touch policy.

Video of the incident, reviewed by Respondent’s General Manager outside the
presence of any other witnesses and without Ms. Lee’s involvement, revealed
the offending customer touching Ms. Lee’s buttocks.

When Ms. Lee reported the unwelcome touching to management, she was
advised her claim was not true according to the video of her dance, and that
there was no evidence supporting Lee’s assertion.

Management then told Ms. Lee to “to wipe the tears off [her] face and get back
to work” because Lee should be used to the conduct from Respondent’s
patrons; that Lee was at fault for the offensive contact because she should have
stopped the dance instead of finishing and expressed misgivings at Ms. Lee for

having reported the incident.
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66. Management failed to take immediate corrective action against its customer in
violation of its own policy.

67. Pursuant to Respondent’s policy, Ms. Lee’s report of a violation of
Respondent’s “no-touch” policy required Respondent to remove the offending
customer from Respondent’s establishment.

68. Removal of the customer without payment for the dance would result in a
financial loss to Respondent and all other employees who receive a portion of
Dancers’ tips.

69. Respondent’s management did not want to expel the offending customer, and
in fact decided to let the customer stay. However, the customer left

10
Respondent’s establishment before the General Manager was able to inform

ALASKA STATE COMMISSION FOR HUMAN RIGHTS
800 A Street, Suite 204

© 11
29 him he could stay.
B 12 . .
SN 70. Ms. Lee left work early, not completing her shift.
o 13
& % 71. No employer in the State of Alaska may reasonably require or permit its
9 14
f'@ E employees to subject themselves to unwanted and/or unlawful touching as a
< 15
g‘§ condition of employment.
L 16
E § 72. All of which constitutes a hostile work environment that discriminates against
€~ 17
< § the Dancer employees, who are all female, in violation of AS 18.80.220(a)(1).
=~ 18
1o SECOND CAUSE OF ACTION
FAILURE TO ENGAGE IN THE INTERACTIVE PROCESS/
20 TREATING AS DISABLED
”1 FORBIDDEN BY AS 18.80
A VIOLATION OF AS 18.80.220(A)
22
”3 73. Paragraphs 1-72 above are realleged and incorporated herein.
” 74. During all times relevant, Ms. Lee was diagnosed with at least one medical
»s condition that impaired her breathing when her lungs were inflamed.
. 75. During all relevant times, Ms. Lee was also diagnosed with a mental health
’; condition.
28
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76. Ms. Lee requested to wear a protective mask while dancing as a reasonable
accommodation for her disability.

77. Respondent denied Ms. Lee’s requested accommodation by forbidding her from
wearing a protective mask while dancing or otherwise in the presence of
Respondent’s patrons.

78. At all relevant times, Ms. Lee was prescribed medication for her mental health
condition.

79. At all relevant times, Ms. Lee was prescribed medications for her respiratory
medical condition(s).

80. On or about March 1, 2020, Ms. Lee presented Respondent’s manager with a
10

note from her physician advising that Ms. Lee should wear a mask to avoid an
N adverse outcome from COVID-19 due to her asthma.
B 81. Respondent’s manager reviewed Ms. Lee’s physician’s note, but asked Lee no
" questions about it, her condition, or requested accommodation.
B 82. Respondent’s manager informed Ms. Lee that Respondent did not have to accept
- the note or honor the physician’s opinion/recommendation.
e 83. Respondent’s manager did not inquire into the basis for the physician’s
17

Anchorage, Alaska 99501-3669
(907) 276-7474 FAX (907) 278-8588

recommendation, or further discuss potential accommodations.
18
84. Respondent entirely failed to engage in the interactive process required by law

ALASKA STATE COMMISSION FOR HUMAN RIGHTS
800 A Street, Suite 204

+ when an employer is put on notice of an employee’s disability and/or request
20 for an accommodation.

2 85. By refusing to allow Ms. Lee to continue working at her current position,
2 Respondent terminated her employment.

2 86. Respondent treated Ms. Lee as a person with an impairment that substantially
2 limits the major life activity of working by refusing to allow Ms. Lee to dance
2 with a mask on.

26 87. Respondent treated Ms. Lee as a person with an impairment that substantially
27 limits the major life activity of working by not engaging in the interactive

28
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process while simultaneously refusing to allow Ms. Lee to dance with a mask
on.

88. By treating her as a person with an impairment, Respondent violated AS
18.80.220(a).

89. Because of Respondent’s treatment of Ms. Lee as a person with an impairment
that substantially limits a life activity, she has suffered harm in the form of lost

wages and benefits.

THIRD CAUSE OF ACTION
8 RETALIATION FOR OPPOSITION TO PRACTICES
9 FORBIDDEN BY AS 18.80
A VIOLATION OF AS 18.80.220(a)

10
1 90. Paragraphs 1-89 above are realleged and incorporated herein.
12 91. Atallrelevant times, Ms. Lee was diagnosed with at least one medical condition
13

that impairs her breathing when inflamed. Ms. Lee took prescription medication

14 to mitigate the symptoms of her medical condition(s).

ALASKA STATE COMMISSION FOR HUMAN RIGHTS
800 A Street, Suite 204
Anchorage, Alaska 99501-3669
(907) 276-7474 FAX (907) 278-8588

15 92. At all relevant times, Ms. Lee had been diagnosed with a mental health
16 condition.
17 93. Ms. Lee stated her concerns regarding her employment conditions on social
18 media.
19 94. Ms. Lee also informed people of Respondent’s position forbidding her to wear
20 a protective mask.
21 95. Ms. Lee told people, including Respondent’s employees, how scared she was
22 of COVID-19 and explained how they should protect themselves.
23 96. Some of Respondent’s employees told Respondent’s manager, and at least
24 one employee showed Respondent’s manager a social media post in which
25 Ms. Lee had posted while she was on leave about her unhappy employment
26 situation.
27 97. Upon Ms. Lee’s return to work, Respondent’s manager immediately informed
28 Ms. Lee she was terminated.
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98. Respondent’s manager terminated Ms. Lee because of Ms. Lee’s social media
post(s) and comments she had made to co-workers regarding her working
conditions.

99. Respondent’s manager terminated Ms. Lee because of Ms. Lee’s social media
post(s) and comments she had made to co-workers regarding her fears of the
novel corona virus.

100. Respondent’s manager terminated Ms. Lee because of Ms. Lee’s social media
post(s) and comments she had made to co-workers regarding how to stay safe
with regard to COVID-19.

101. As aresult of Ms. Lee’s opposition to practices forbidden under AS 18.80.200
- AS 18.80.280, Respondent took adverse action against Ms. Lee by
terminating her employment on March 17, 2020.

102. Respondent’s actions described in the preceding paragraph constitute
unlawful retaliation and a violation of AS 18.80.220(a)(4).

PRAYER FOR RELIEF

Wherefore the Executive Director asks for the following relief:

1. That the Commission issue an order declaring that Respondent B.V., Inc. dba
Great Alaskan Bush Company, violated AS 18.80.220(a)(1) by subjecting Ms.
Lee to discrimination based on sex.

2.  That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
adopt and disseminate to all employees an approved statement of corporate
policy reflecting Respondent’s nondiscriminatory posture and opposition to
any retaliatory practices under the Alaska Human Rights Law. This policy
should reflect that B.V., Inc., dba Great Alaska Bush Company does not
tolerate sexual harassment of any kind by its patrons to its employees; that
Dancers are not expected to enforce the policy any more or any less than any
other employee; and that Dancers are not expected or required to tolerate any

unwanted or unwelcome repetitive contact by patrons.
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3. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
adopt and disseminate to all employees an approved statement of corporate
procedures implementing its corporate policy.

4.  That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
disseminate to all current and newly hired employees a copy of the
Commission’s sexual harassment flyer.

5. That the Commission order the managers, supervisors, and employees of
B.V,, Inc., dba Great Alaskan Bush Company to obtain training of at least
three (3) hours on the laws prohibiting discrimination in employment,
including sexual harassment, using a trainer and training curriculum pre-
approved by the Commission.

6. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
provide annual anti-discrimination update training for all managers,
supervisors, and employees between 30 minutes and one (1) hour in length.

7.  That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
maintain documentation of the annual training sessions, including training
materials and attendance records, for a period of five (5) years during which
the Commission may request copies or information within reasonable notice
to Respondent.

8.  That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
hire and provide additional Doormen/Security personnel so it can effectively
staff all areas of the establishment, and also provide a copy of the updated
job description for Doormen/Security personnel.

9. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
offer Ms. Lee employment with Respondent, if she so desires.

10. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
eliminate from Ms. Lee’s personnel records all documents and entries relating
to the facts and circumstances that led to Ms. Lee’s filing of the above-
captioned charge and any of the related events occurring thereafter.
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11. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
refrain from advising or informing any other employer or potential employer
of Ms. Lee of the facts or circumstances involved in this case.

12. That the Commission order B.V., Inc., dba Great Alaskan Bush Company to
pay back pay beginning with the date of the alleged discrimination, March
17, 2020, and front pay, including any lost benefits or other remuneration, to
Ms. Lee, plus interest at the applicable legal rate, the exact amount of which
will be proven at hearing.

Dated this /%% of July 2022 at Anchorage, Alaska.

ALASKA STATE COMMISSION
FOR HUMAN RIGHTS

DocuSigned by:

A -

By: \_sewraesioue

Robert W. Corbisier
Executive Director
Alaska Bar No. 0311072

CERTIFICATE OF SERVICE

[ certify that on /,(,A, C? , the foregoing Accusation was served on:
77

Certified Receipt #70220410000234649802 ORIGINAL

Sherman W. Ernouf Chairperson Zackary Gottshall

Law Offices of Ernouf & Coffey, P.C. Alaska State Commission for Human Rights
P.O. Box 212314 800 A Street, Ste. 204

Anchorage, AK 99521-2314 Anchorage, AK 99501

V-

Carolyn A. Jhomas
Paralegal
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