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Protection Against 
Common Practices 
RETALIATION 

The Human Rights Law protects any individual who files a complaint 
or assists the Commission in its pursuit of a case. Individuals some­
times allege that some adverse action is taking place, or is about to 
tajce place, against them after being involved with the Commission. 

One woman phoned the Commission to discuss a possible case and 
was referred to the Labor Department, because the legislation it ad­
ministered spoke to her situation more directly. Later investigation 
of her retaliation claim revealed that she was discharged, at least in 
part, because of her discussion with the Commission's staff. Imme­
diately prior to a hearing on the matter, her company settled with her 
for $2,500. Lamug v. Whitney Fidalgo. 

LinkNeeded 

A common difficulty with cases of this type is the need to draw a 
link between the person's contacts with the Commission and the 
adverse action which occurs. On several occasions, investigation has 
revealed that an employer took the action for legitimate reasons. 
The complainant's contact with the Commission was not a factor 
in that decision. 

In one such case, a hearing examiner found that a woman was dis­
criminated against in not being promoted to manaoe a credit union 

t> ' 
but that her subsequent conduct justified her discharge. An "irrev-
ocable personality conflict" had developed with her supervisor, the 
examiner found. A final order of the hearing commissioners was 
pending at the end of 1977 . Fridriksson v. Alaska USA Federal 
Credit Union. 



NOT RETALIATION 

PROMOTION 

The central issue in Fridriksson, which arises regularly in human rights 
cases, was promotion. Fridriksson lived on Adak Island in the Aleutian 
Chain. She applied for promotion to manage the credit union's Adak 
branch. The examiner found that her sex was the reason she was 
denied the promotion in favor of a man who was brought from out­
side Alaska to be her bo~. 
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STEREOTYPING 

A relatively common allegation which women bring in employment 
cases is the kind of stereotyping to which they are subjected during 
oral interviews. One such woman scored 90% on the exam for the 
police department in Fairbanks, but failed the interview. The de­
partment claimed that her interview revealed her to be "naive". The 
complainant cited questions asked of her which she believes would 
not have been asked of men in similar circumstances. Results of 
the public hearing were pending at the end of 1977. Presley v. Fair­
banks Police Department 

Spec ia I Minority Issues Emerge 
Handicaps 

Handicap discrimination has long been forbidden under the Human 
Rights I.aw, but standards to guide employers emerged for the first 
time in 1977. 

Three cases· decided by Commissioners after hearings now make it 
clear that employers have a burden to demonstrate a "business ne· 
cessity" for denying employment opportunities to handicapped per­
sons. In setting these standards, the Commissioners carefully dis­
tinguished between the claims of the individuals who brought the 
cases (each of whom lost) and the general principles which Commis­
sioners have adopted for future cases: 

For instance, in Bell v. Parker Drilling, Commissioners held that an 
oil drilling platform worker with a hearing difficulty and speech imped­
iment was a significant danger to himself and others, even though he 
has suffered no accidents in three years at this type of work. Thus, 
his tennination when the company learned of his impediment was 
justified. 

The decision also ·adopts the principle that employers have an obli­
gation to consider reasonable alternative employment for handicapped 
workers, although such alternatives were not available in this partic­
·ular case. 



Proof of Control 

Problems of proof in handicap cases emerged in the two other cases, 
Hoolsema v. Alaska Lumber and Pulp Co. and Kirkpatrick v. Ketchikan 
Pulp Co. 

Hoolsema is a diabetic who sought work as a painter. The company 
argued that the work involved climbing to locations which could be 
dangerous for him unless he could demonstrate that his diabetes was 
adequately controlled. The Commission found that Hoolsema had not 
offered sufficient evidence that his condition was adequately controlled 
and dismissed the action. 

Kirkpatrick had problems of eczema during her pregnancies. She 
was therefore rejected for employment because her condition might 
be aggravated by dangerous chemicals regularly used at the mill. The 
Commission's examiner agreed with the company's position. The 
Commissioners were scheduled to render their decision in early 1978. 

AGE DISCRIMINATION 

Both federal and state laws prohibit discrimination because of age. 
Workers lose their federal protection upon reaching age 65, however. 
Under state law, according to the Alaska Federal Court, protection 
continues after age 65. 

Retirement 

In Simpson v. Providence Washington Insurance Group, which was 
brought under the state's Human Rights Law, the forced retirement 
of an employee under a company retirement plan was found to be 
unlawful age discrimination. The matter is pending in the Federal 
Appeals Court at San Francisco. 

Too Old 

A 69-year old painter believed he was denied a position because of 
his age. Shortly before hearing, the complainant received a $4,750 
settlement. Hamilton v. &chttl Inc. 

Strikingly similiar was the case of a carpenter who was in his early 
fifties. He was discharged from a job at the Chena View Aotel in 
Fairbanks, allegedly by a supervisor who said he was too old. That 
case settled with $1,500 award shortly before hearing. Fetterman v. 
Christie and Strait. 
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PREGNANCY 

The foresight of the Alaska legislature in adding "pregnancy" to the 
Human Rights Law as a basis for discrimination became evident in 
1977. 

In three separate decisions, the U.S. Supreme Court has held that 
discrimination against ·pregnant women is neither unconstitutional 
nor unlawful sex discrimination. These decisions have triggered moves 
in Congress to add "pregnancy" as a· separate basis for discrimination, 
as Alaska has already done. In those decisions, the Supreme Court 
held that the Constitution does not require a state government insur­
ance plan to cover pregnant women, nor do sex discrimination laws 
require private employers to give such benefits, nor do women have 
the right to use accrued sick leave when they take time off for preg­
nancy. 

None of these decisions should affect Alaska, because, although such 
conduct may not be sex discrimination, it is clearly the type of dis­
crimination the Legislature had in mind when it added pregnancy to 
Alaska's Human Rights Law. 

One case heard by the Commission in 1977 raises these issues. A 
woman who was pregnant was fued from her job as a waitress in 
Ketchikan. The Commission's examiner found that she was termi­
nated because of a seasonal economic slump in the business and her 
bad work habits, not because of her pregnancy. 

The central question, since "pregnancy" had not been added to the 
Human Rights Law at the time of her complaint, is whether preg­
nancy discrimination will be read as sex discrimination under Alaska's 
law, even though the federal law has not been read that way. Both 
this general question, and her specific complaint, were pending before 
the hearing Commissioners at the end of 1977. Borsh v. The Island 
King. 

MARITAL STATUS 

Another 1975 addition to the Human Rights Law was the phrase 
"marital status" as a basis for prohibited discrimination. 

When a woman in Fairbanks sought to become a clerk in the local 
police department, she was refused, although the department believed 
her to be the best qualified applicant. Her husband drove a truck for 
the water department and Fairbanks had a municipal ordinance which 
prohibited spouses from working for the city. The Commission held 
the local ordinance to be void because it stood in conflict 'with the 
prohibition against marital status discrimination in the state Human 
Rights Law. That is, had she not been married to a municipal em­
ployee, she would have received the job. Sd10Ue v. City of Fairbanks. 
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CHAPTER • i nation 

• 

Only one out of 5 cases with the Comm ssion ege denial of equal 
opportunity in housing, public accommodations, credit or government 
services. 

Cases in these categories raise a multiplicity of problems, most of 
which center on the claim of the individual who fdes the complaint. 
Employment discrimination complaints are generally the tip of a 
large discriminatory iceberg. Once such a complaint begins to be 
investigated, the case tends to grow into a general exploration of 
many employment practices which affect large numbers of people. 
Such can be the case with public accommodations and other subjects, 
too. 

Public Accommodations 

Late in 1976, the Commission heard allegations of numerous people 
that the Northern Lights Disco in Anchorage had a pricing policy whic~ 
charged differential admissions on the basis ·of race and sex. A black 
woman alleged that she was thrown out by the owner under a storm 
of racial epithets. The Commission's examiner found the pricin 
policy to be discriminatory, and recommended that no discrimination 
had occurred against the black woman. The Commission's staff ob­
jected, and the case was pending decision by the Commissioners in late 
1977. Cory et al v. Don McDaniel, et al. 

• 
ID Public Ac c 0111modat ions, 

ACCIDENT REPORT 

An Asian female whose car was hit from behind by a car 
driven . by a white female claimed :the trooper's rep~rt 
of the accident. showed .discrep8:f1cies ·which discriminated 
against her, because of her race~ In a· predetermination 

ttlement, ·troopers agreed to modify the rq>ort and the 
ooper in charge sent an apology letter to the woman, and 
note to the CommissiOn in ilf:fmnation of the Human 

ights Law. 

-OFF BLUES 

black w .. man protested a $600 reconnection deposit 
of service proposed by a local utility. While her bill was 
delinquent, she had consistently made payments. She said 
that her white next-door neighbor had a higher delinquent 

tility bill, but had not had her service cut off. A quickly 
arranged resolution conference brought Siltisfaction both 
to the woman, whose service was restored without charge, 
and to the telephone company, which received full pay· 
~ent of the delinquent bill. 



Housing and Credit 

CALL ME 

A woman in a small rural community charged the lo 
police officer with discrimination on the basis ·of mari 
status. She daimed the officer had failed to notify 
of her son's arrest because she w11:5 a single parent. 
Commission found no cause when the officer cl · 
he had notified the woman on other occasions when 
son got into trouble. On this occasion he had allowed her 
son to drive his motorcyde home, and had tried to call 
the woman, but she wasn't at work and didn't have a home 
phone. 

EQUAL ALTERATIONS 

"Why should I pay for clothing alterations when men's 
alu:rations are free?" a female queried a nation-wide 
department store branch. She brought a charge of sex 
discrimiitation' against the store. Afu:r a resolution· con­
ference, the store removed biased wording from their 
alu:ra~ons price charts, made a new price schedule for 
alu:rations based on clothing ilrti.cles rather than sex des­
ignations, and posted the schedule in men's and women'!' 
clothing departments. 

CIVIL OR HUMAN RIGHTS 

A native man and his brother were searched by an off­
duty security officer when they entered the back door 
of their college dormitory. The officer claimed troopers 
were looking for "some natives on drug charges." The 
brothers claimed race discrimination. The case was closed 
for lack of evidence. The Commission warned the Univer­
sity to describe more than sex and race in searches, if 
they did not want to violate people's civil rights. 

In Fairbanks, a black woman, who declined to be identified, alleged 
t Victor Salberg, the owner of an apartment building, refused to 

to blacks. The Commission dispatched members of different 
es to apply for rentals and, on the basis of their statements, initiated 

a complaint against Salberg. Shortly before the case was heard before 
public hearing, Salberg agreed to rent 20 percent of his apartment 
units to minorities over the next year in exchange for the Commission 
closing the case. Thomas v. Salber . 
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Credit Compliance 
The equal creait opportunity law, enacted in 1975, has produced few 
complaints. 

'1he low level of activity may be attributed to parallel federal legislation 
with which the industry has voluntarily complied. 

It is equally possible that people are unaware of their right to secure 
credit without having their sex, marital status, changes in marital 
status, pregnancy, parenthood, race, religion, color or national origin 
held against them. Probably both are true. 

The Commission has witnessed numerous revisions of credit application 
fonns by most credit grantors in Alaska, including banks, credit unions, 
and department stores. At the same time, the Commission's staff in 
conducting educational programs, particularly among women, find 
themselves frequently surprised at how little most people know of their 
rights under this legislation. 

Most equal credit complaints reflect the problems of an individual. 
When such matters are brought to the attention of credit grantors, 
their usual practice is to grant the credit, rather than face an enforce­
ment action. Thus, most complaints do not develop beyond informal 
investigation and settlement. 

For a discussion of how the government services law may 
apply in native context, and as a matter of sex discrim· 
ination, see chapters 3 and 4. 



CHAPTER 7 The Frontier Battleground 
State efforts to enforce laws against discrimination have been resound­
ingly criticized since the 1940's. Scholarly commentaries, particularly 
those written at the time of the passage of the 1964 Civil Rights Act, 
called most state efforts "dismal failures". · These observers concluded 
that states lacked the commitment and the technical understanding 
of the law to develop concepts defining discrimination which applied 
to modern circumstances. 

The most articulate of these critics was Herbert Hill, the labor director 
of the National Association for Advancement of Colored People. See 
Hill, "20 Years of State Fair Employment Practice Commissions, 
a Critical Analysis with Recommendations", 14 Buffalo Law Rev. 22, 
1964. 

Gradual Revolution 

Since the Hill article, a gradual revolution in state efforts to enforce 
discrimination laws has been occurring. In general, states have im-

Metamorphosis 

"DISMAL 

proved their technical abilities by adopting principles of law which 
developed late in the 60's and through the early 70's under the federal 
discrimination law. This body of law largely came about through the 
efforts of private individuals bringing lawsuits under federal discrimi­
nation statutes. ·In all but the recent pregnancy decisions, the U.S. 
Supreme Court has stood solidly behind individual efforts to create 
workable modern definitions of discrimfuation and remedies. 

Resistance 

As the states became more committed and technically competent to 
build similar bodies of law under their own statutes, they immediately 
met resistance from the regulated portions of the public. Sensing 
the implications of affrrmative enforcement of civil rights legislation, 
based on their experiences in the federal arena, the "respondent com­
munity" began a counteroffensive. Employers, labor unions, land­
lords, and others began by raising questions in court which only tan­
gentially went to the central substance of discrimination. Typical 
early cases questioned the constitutionality of state anti·discrimination 
laws, voiced objections to the procedures agencies used, and argued 
that federal legislation generally preempted parallel state efforts. 
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Agency Procedures Attacked 
Alaska, predictably, is following the same course. The Commissioners 
decided late in 1974 to enforce this state's law against discrimination 
vigorously. A mild counteroffensive has begun. The resulting cases 
really question the foundations of discrimination laws. If procedures 
can be undone or if the legislation can be declared unconstitutional 
or preempted by federal law, clearly no substantial results will be 
obtainable. 

Damage Awards 

Two 1976 decisions of the Alaska Supreme Court on the Human Rights 
Law were excellent examples of this preliminary counteroffense. 
In Loomis v. Schaefer the Supreme Court heard the question of wheth­
er damages are awardable under this state's law against discrimination. 

The answer was yes, v.,th the Supreme Court observing that Alaska's 
law is meant to have real "teeth" in it. 

Initiating Investigation 

The second 1976 decision, Hotel, Motel etc. Local 879 v. Thomas, 
attacked the power of the Commission to initiate an investigaton 
affecting many people. Again, the Court replied that the Commission 
was not to be "a mere complaint-taking bureau" but was to attack 
broad patterns of discrimination. 

With its powers thus ratified, the Commission moved to adopt class 
action procedural regulations in 1977. By the close of the year, the 
Commission was processing claims of 55 women who alleged monetary 
losses as a result of alleged discriminatory practices by "Culinary" 
Local 879 during the early days of pipeline construction in 1974. 

-1977. 

In 1977, the attacks on the Human Rights Law and the Commission's 
procedures continued. 



Conflicts of Laws 
Religious Discrimination 

RCA Alascom argued that pnly the federal labor law could apply to 
a claim of a religious discrimination by a Seventh-day Adventist who 
was ftted at her union's request when she refused to pay union dues. 
(Supporting labor organizations is contrary to Seventh-day Adventist 
beliefs.) Without addressing the merits of the individual's claim, the 
Supreme Court held that the state laws against discrimination stand 
as a remedy separate from overlapping federal equal employment 
opportunity laws. Nor is the state law in any way invalidated by fed­
eral legislation, which reaches different issues, such as labor strife, 
the Court said. Bald v. RCA 

0 
0 

Sta18 Overrides Local 

The city of Fairbanks argued that the Human Rights Law could not be 
read to override a local ordinance prohibiting the hiring of spouses. 
The Commission disagreed and held the city ordinance to be void 
because it conflicted with "marital status" discrimination provisions 
of the state law. Scholle v. City of Fairbanks 

The Anchorage Telephone Utilify (A TU) made similar argument in 
the Alaska Supreme Court in defense of a discrimination· claim ·by a 
class of women. The Superior Court at Anchorage had denied their 
pre-trial request for personnel records which would enable the women 
to compare their salaries, benefits, and promotions with ·those of men. 
A TU argued that a municipal ordinance prohibiting· disclosure of 
personnel information supported its denial of this information. The 
Commission sided with the women at the Supreme Court level to argue 
that civil rules governing discrovery, as they apply to discrimination 
actions, override the municipal ordiance. The Supreme Court accepted 
this analysis and returned the case to Superior Court with instructions 
to allow all of the plaintiffs' discovery efforts. Thomas v. ATU 

Proof and Relief Standards 
Another common line of attack at the early stage of enforcement of 
civil rights legislation is upon the methods of proof and standards of 
relief which cases· require. In 1977, several Commissioner-level decisions 
adopted clear standards. 

Standards Of Proof 

In a 1976 hearing, a black female who attempted to secure a correction­
al officer position with the State Division of Corrections was able to 
make out a prima facie case of discrimination. She relied upon a recent 
decision of the U.S. Supreme Court, and argued that she had met 
each of the tests required of her to discharge her initial burden. The 
state agreed that she had done so, and moved to rebut. Its rebuttal 
consisted of assertions that it had followed state personnel rules. Ac­
cording to that Supreme Court decision the complainant, if her initial 
case was rebutted, would have the opportunity to demon~trate that 
the state's rebuttal was a pretext. She choose not to. Instead, she 
argued that the state had failed to rebut her case in the first place. 
Following personnel rules, she claimed, where the operation of such 
rules can be shown to be discriminatory, does not rebut a prima facie 
case of discrimination. 

The Conunission's examiner recommended that the woman's argument 
was without merit, and that she should proceed to attempt to overturn 
the state's rebuttal. In 1977, the Commissioners, in their first decision 
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setting forth standards of proof, overturned their examiner and adopted 
the woman's position. Muldrow v. State Division of Corrections 

PARALLEL AGE BIAS LAWS 

Providence Washington Insurance Group argued that the federal law 
against age discrimination would invalidate a broad reading of the 
state age discrimination law. The claimant argued that the state law 
should be read to grant coverage to workers who are over 65. (Under 
federal law, workers lose their rights at the age of 65 .) The company 
urged the U.S. ·rnstrict Court for Alaska to limit state coverage to that 
of federal law. The court supported the claimant, noting that over a 
dozen other states have similar legislation". The state is free to regulate 
where the federal government chooses· not to tread, the court held. 
Simpson v. Providence Washington Insurance Group. That decision 
is pending appeal in the U.S. 'Appeals Court at San Francisco. 

Confidential Investigative Files 

Behrends Department Store in Juneau argued that it had the right 
to inspect the complete contents of every file in the Commission's 
Juneau office in which sex discrimination had been alleged since that 
office was opened in 1974. When the Commission refused, Behrends 
sued to block the Commission's further conciliation efforts with 
the store over alleged equal pay violations. The Superior Court re­
jected Behrends' public records demands holding that when employ­
ment discrimination cases are filed simultaneously with the federal 
government, they are protected under federal law which exempts in· 
vestigative files from public inspection. The respondent has only the 
right, however, to see the file in its particular case, after confidential 
materials are removed, and with no right to show those materials 
to anyone else. Behrends v. Bradley 

One claim argued in the Behrends case was that the state public records 
law makes all investigative materials of the Commission open to public 
inspection. Although the Superior Court was not willing to read the 
law this broadly, the Commission supports House Bill 131, now pending, 
to the extent that it provides a more clear basis for protecting con­
fidential sources of the Commission (and. we presume, many other 
state law enforcement investigatory agencies.) 

Prior Filing 

One complainant was briefly before the Supreme Court after her 
antidiscrimination suit brought directly in the Superior Court was 
rejected because she failed to file first with the Commission. The 
Commission intervened on her side in the high court to argue that 
the la~ ~e~itt!°g p~ivate suits in Superior Court stands independent 
of an mdMdual s option of filing with the Commission. The Supreme 
Court indicated that she could appeal from the lower court's order 
but co~ld not use the expedited review procedure she had attempted'. 
S~e fail~d to. appeal, and there the issued died, with the question of 
pnor filmg with the Commission unresolved. Davidson v. Kent 

ACCEPTABLE EVIDENCE: 

What kind of evidence is acceptable in hearings conducted by the 
Commission? 

That was the question raised in a physical handicap case the Com­
mission decided in 1977. It had conducted the hearing some years 
before, and was faced with an inadequate record, including a transcript 
not taken by a court reporter and no clear identification of what mat­
erial was actually before the Commissioners in the form of evidence. 
Although the Commissioners might have drawn inferences from such 
an informal record, it declined to do so ·and held that substantial 
evidence did not exist to support the case of the complainant. 
Hoolsem;i v. Alaska Lumber and Pulp Company 

Individual v. Patterns of Discrimination 

It is common in federal employment discrimination cases· for a single 
individual to trigger a broad-scale inquiry into many practices of a 
company or union. In some cases· the individual's claim may fail, 
although patterns of discrimination may be revealed which must be 
remedied. This issue arose twice before the Commissioners in 1977 
hearings. 

It was unrebutted that the Yellow Cab Company in Fairbanks had 
never hired a woman as a taxi driver, even though two other local 
companies routinely did so. The complainant was told by the com­
pany's dispatcher that application forms were "locked up," that the 



company did not hire women, but that she c0uld talk to the owner 
at 5 a.m. even though it would do her no good. 

The Commission rejected Yellow Cab's claim that she never "applied" 
because she took the dispatcher at his word. Further attempts would 
be fruitless, the Commission.reasoned, and she was entitled to a finding 
that she was discriminated against. 

At the same time, the Commission adopted findings of discrimination 
against women in general, and issued a remedial order to prevent 
future discrimination. Yellow Cab has appealed. Mayer v. Yellow 
Cab Company 
Similar issues were brought out in the Commission's hearing into hiring 
practices of the Anchorage Laborer's Union local. Here the complainant 
failed to show that he was discriminated against, but established clearly 
that discrimination had long been practiced against minorities in general 
for union staff jobs. Allen v. Laborers 

The appeals in Mayer and Allen can be expected to argue that the Com­
mission is prohibited from dealing with patterns of discrimination if an 
individual brings a complaint. The Commission m~x be expected to 
argue that the Supreme Court's decision in the Local 879 case expresses 
a legislative mandate to get to the roots of discrimination and not be a 
"mere complaint-taking bureau". 

DETERMINING LIABILITY 

How the Commission should go about determining who is a respondent 
in civil rights actions sometimes creates legal problems. A female teach­
er in Anchorage sought to become a superintendent of one of the rural 
districts. Her application was not considered on the grounds that she 
lacked the proper credentials. She filed with the Human Rights Com­
mission, arguing that many men now serving as superintendents don't 
have the same credentials which she lacks. Her original application was 
filed with the Alaska Unorganized Borough School District 
(AUBSD), which served as an interim one-year transitional agency be­
tween state operated schools and the independent 21 rural districts 
(REAA's). The Commission's investigation, commencingjuc:t as AUBSD 

was expiring, sought to determine the extent to which the state of 
Alaska was responsible for AUBSD's operation. That findino would fix 
liability for any discrimination which may have been practi~ed against 
the Complainant. Taylor v. State Department of Education 

The state refused to answer most written questions from the Commis­
sion, arguing that it should not have been named as responsible for 
AUBSD's conduct. The Commission moved to convene a hearing under 
new regulations designed for such situations, noting that if the com­
plainant could make out an initial case, the state would be prohibited 
from defending on the basis of its refusal to answer lawful questions 
put to it by the Commission. Shortly before the hearing was to begin, 
the state answered the questions, the hearing was postponed, and the 
case was remanded for continued investigation. 

Who Is an "Employer"? 

NON-PROFIT ORGANIZATIONS 

The Alaska USA Federal Credit Union urged that it is a non-profit or­
ganization which is exempt from the Human Rights Law. 

(The University of Alaska made the same argument in 1975 in a case in­
volving four female professors who charged sex discrimination. The case 
was settled in court after appeal of the Commission's order, with no de­
termination made on this jurisdictional question.) 

The Commission's examiner disagreed with the credit' union, and the 
case went forward to the central question of discrimination against a 
woman in promotion to a manager's position at Adak. The present def­
inition of "employer" in the Human Rights Law is admittedly ambig­
uous as to which organizations are exempt, but the Commission staff 
has uniformly argued that the Legislative intent was to give this law 
broad coverage. Fridriksson v. Alaska U.S.A. Federal Credit Union 
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CHAPTER 8 
Civil Rig ht s Pro bl ems The 

Our discussion to date has centered on Commission efforts to develop 
the present Human Rights Law and teach people what it means. Some­
times the meaning of the words in the law is unclear. The Commission­
ers' most important function (with the courts reviewing their work) is 
to interpret the law as cases come before them. 

On some subjects, however, it appears that there are civil rights issues 
and problems which the present law does not permit the Commission 
to address. These are questions of social policy for the Legislature to 
decide. Where it is without power to decide (as where federal law pre­
vents state action) the Legislature may have the option of expressing it-
8elf by resolution to the federal government. 

Jurisdiction over 
Native Entities 
Several cases have raised questions of the Commission's jurisdiction 
where native entities are involved. In most instances, the staff-level de­
cision has been to not assert jurisdiction over the activities of the Met­
lakatla Indian Reserve (where Federal Legislation governing Indian re­
serves pre-empts state law). Likewise, the village of Kake. The Federal 
law under which it is chartered specifically allows the village corpora­
tion of Kake to charge non-members a fee for use of corporation prop­
erty, despite the disparate impact this policy has on non-natives. 

At the same time, the Commissiof}, late in 1977, adopted a resolution 
opposing the extension of tribal sovereignty to native groups in Alaska. 
The Commission determined a grant of sovereignty could exempt the 
activities of native organizations from the coverage of the Human 
Rights Law. 

Law Doesn't Reach 

Sexual Preference 
Homosexual groups testified for two hours before the Commission at a 
meeting in Fairbanks in support of legislation to add the words "sexual 
preference" to the Human Rights Law. (The Commission does not read 
the present word "sex" in the statute to extend to discrimination a­
gainst homosexuals.) In 3-4 votes at two separate meetings, Commis­
sioners declined to recommend such legislation favorably in the forth­
coming legislative session. 

Government Contracts 

It is often said that the government, in doing business with private com­
panies, should be above reproach in guarding against discrimination. 

Two forms of discrimination in government contracting are recogniz­
able. The form most commonly recognized is discrimination in employ­
ment. A government program exists at the federal level to enable the 
government to assure itself that the firms it does business with do not 
practice discrimination. 

The second form raises the Question of which firms the government se­
lects. The general principle is -that the lowest and most responsible bid­
der should receive government contracts. Yet many government con­
tracting practices operate unfairly to exclude from consideration qual­
ified businesses owned and controlled by minorities. Bonding require­
ments, for instance, are often hard for small and minority businesses to 
meet. The requirements may not serve the public interest well, either. 



The costs which are passed on to the government of such requirements 
often exceed the benefits which the government derives in assurance 
that projects contracted for will be completed in a timely fashion. 
Where such requirements unfairly exclude qualified minority business­
es, they may be discriminatory. They also deprive the government of 
the opportunity to contract with businesses, which in all other'respects, 
may be the lowest and most responsive bidders. 

The state of Alaska has no legal mechanism for addressing either of 
these subjects. Employment discrimination is against the law _and indi­
viduals and the Commission itself may attack it. But the state of Alaska 
has no means to assure itself that it is not contracting with fums prac­
ticing discrimination. Nor does the state have any method under pre­
sent law to exclude such companies from contracts they now hold and 
preclude them from future business with the state. At the federal level, 
these programs were instituted by Presidential Executive Order. Other 
state governors have exercised similar executive authority, although 
such has never occurred in Alaska. In some states, this authority has 
been exercised by the legislature. 

No matter whether the state of Alaska chooses legislation or Executive 
Order, legal authority is needed to insure that fums owned or controll­
ed by minorities enjoy a fair opportunity to compete for state business. 
The federal counterpart is a section of the Public Works Law under 
which Alaska receives substantial funding, 10 percent of which is to be 
set aside for competition by minority businesses. In Anchorage, similar 
legislation is also pending review by a committee chosen by the Anch­
orage Assembly. 

Recognizing the state's deficiency in this area, the Human Rights Com 
missioners have voted their endorsement of legislation to deal with dis­
crimination among government contractors and fair competition for 
minority-owned and controlled businesses. The Commission's staff has 
been directed to work with the Legislature to obtain such legislation 
during the coming term. 
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CHAPTER 9 
Delivery of The Law: 

Justice Delayed 

Suppose there was no Human Rights legislation at the state 
or federal levels? 

Obviously, with no legal basis for challenging it, discrimina­
tion would abound. America's answer to discrimination has been to 
pass laws - - many of them - - and to set up methods of administering 
these laws at many levels of government. Some even argue that there 
are over-laps, waste, and duplication, particularly among federal agen­
cies in the field. However, the practice in the state of Alaska uniformly 
has been to consolidate civil rights functions into a single agency. 

Legislative efforts and strong court decisions mean little, however, if 
the agencies charged with enforcing the law are not effective. If one 
must wait years between the date the complaint is filed and when it is 
investigated and determined, little discrimination will ever be identified 
and eliminated. Witnesses will die or move away, records will be de­
stroyed, and those who file complaints will lose interest in their cases. 

One of the major civil rights problems in the sta18 of Alaska 
has been the gap between what the law promises, and what 
the government is able to deliver. 



Expediting Changes 

The Commission has made steady progress in reducing this gap between 
filing and resolution over the past three years. 1977 is the iirst year in 
which the Commission closed substantially more cases than it took in. 
The docket of unresolved cases is more than 200 below where predic­
tions made at this time last year would have placed it. Yet the list of 
cases waiting to be determined still numbers many liundred, and dates 
back for over two years. 

Throwing more money ~t the problem is an easy answer, but it doesn't 
always work. Increasing resources to fight a problem, any problem, has 
fo be coupled with effective management so that funds are stretched as 
far as possible. For this reason, the Commission voted in mid-1977 to 
seek the smallest budget increase in its recent history, planning to focus 
instead on efficient operation of the existing organization. 

39 



40 

NEW CASE PROCESSING PROCEDURES 

Much of the Commission's success in resolving a record number of 
cases, with a staff which has basically remained the same size, may be 
attributed to new case-processing pr0cedures instituted in late 1977. 

Previously, each complaint was investigated in the order in which it was 
assigned. Titls meant that most cases would wait for over a year before 
being assigned to an investigator. The new practice is to convene both 
parties within three to four weeks of the complaint being filed.,_ These 

"resolution conferences" enable the Commission to identlfy what the 
issues are before information grows stale and people lose interest. 

The conferences provide easy avenues for settlement before so much 
time has elapsed that potential liabilities have grown to the point that 
claims are cheaper to resist than to settle. The Commission's experience 
during five months of operation of the new system has been that ap­
proximately 40 percent of all new cases on which conferences have 
been held are resolved within a month of filing. 



INTERNAL REVAMPING 

Other innovations which have reduced the need for a dramatic rise in 
resources have been the leasing of dictating and fast-word-processing 
equipment, refinement of hearing procedures, setting of performance 
standards for investigators, and the hiring of a full-time legal assistant 
to prepare cases for hearing under the fiscal year '78 budget voted by 
the Legislature in early 1977. 

LIBRARIAN, COMPLIANCE SPECIALIST 

Two other new functions added to the Commission' staff under its 
CETA contract with the Municipality of Anchorage have been a librar­
ian to coordinate and built a comprehensive library of technical civil 
rights materials not available elsewhere, and an attorney to review a­
greements which have been executed with the Commission to insure 
that they are being complied with. 

Local Commissions 
Extension of the Human Rights Law through out the State of Alaska 
by local ordinances grew rapidly in 1977. 

A 1975 amendment to the Human lights Law specifically authorized 
the establishment of local commissions and councils to deal with hu­
man relations problems. There are basically two models which commu­
nities may adopt. 

Under the enforcement model, a commission with powers similar to the 
State Commission is established. This local group then may enter into 
agreement with the State Commission by which th~ local group first re­
ceives all complaints of discrimination in its area. The State Commis­
sion then resolves only those cases which the local group is unable to 
complete. 

The second model establishes a committee to study problems of dis­
crimination, identify situations where racial tension may be occurring, 
make non-binding recommendations to the local governing body or ex­
ecutive, and conduct public education programs. 

ANCHORAGE 
Anchorage has long had enforceable legislation. It was strengthened and 
broadened to cover the entire municipality shortly after unification 
with the former borough. Case-processing agreements existed through 
mid-1977 with the Municipal Commission and the State Commission. 
However, late in 1977, the Anchorage group elected to pursue its own 
course and process cases independently of the State Commission. 
Therefore, all complaints within Anchorage received by the State Com­
mission are investigated at the state level. 

FAIRBANKS 
Fairbanks has also long had human rights legislation on its books. The 
legislation establishes a commission to study problems of discrimina­
tion. The commission was active some time in the past, but has been in­
active in recent years. The city has not appointed members of the Com­
mission recently, and most have moved away. The State Commission 
urged the Fairbanks mayor to make the appointments and to spend the 
$30,000 the City Council had voted to finance the local commission's 
activities for 1977. The mayor responded by indicating he would do so 
only if the State Commission would voluntarily refrain from accepting 
any complaints in Fairbanks. The State Commission responded that it 
had no power to do so. 

JUNEAU 

Juneau became the third municipality in the state to adopt human 
rights legislation when it enacted an ordinance in early 1977. The Ju­
neau Human Rights Commission is an advisory group of 13 Commis-
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... 

sioners. They have organized themselves into research, public educa­
tion, and dispute resolution committees. That \ Commission has also 
offered tuition-free classes in landlord-tenant law, consumer rights, 
the aging, and youth and the law. 

KETCHIKAN 
"The voluntary Ketchikan Human Relations Commission has worked 
closely with the State Commission's Juneau Office to receive legal 

training on discrimination. That group assists citizens in Ketchikan in 
filing complaints with the State Commission. The Ketchikan Commis­
sion has also sponsored a housing forum on landlord-tenant law. 

SITKA 

The State Commission set its first meeting in 1978 tentatively in Sitka, 
in the hopes of meeting with local citizenry there who support local 
human rights work in that community. 

BARROW 

The State Commission's last 1977 meeting, in Barrow, included a joint 
session with the City Council of Barrow which will be considering a re­
solution to establish a human relations commission in the state's far­
north city. 

Federal Agreements 
It is often tempting, with Alaska at such distance from the south 48, 
to look only to state and local resources to support Alaska's commit­
ment to non-discrimination. Not to be forgotten, however, is the fed­
eral effort. The Commission found 1977 to be a year of identifying the 
general weakness of the federal govenrment's discharging its anti-dis­
crimination responsibilities in Alaska. 

FEDERAL CONTRACT COMPLIANCE 

For example, federal Executive Orders insure that contractors may be 
prevented from doing business with the federal government if their hir­
ing practices discriminate against minorities and women. That effort has 

been, in recent years, enforced by the Department of Interior, Office of 
Equal Opportunity. During 1977, the Commission, in a series of meet­
ings with federal officials, sharply criticized Interior's failure to ade­
quately staff its OEO office in Alaska so that it could monitor federal 
contractors - - construction and non-construction - - and contractors on 
the Alyeska Pipeline Project. 

Late in the year it became clear that the U.S. Labor Department, 
which decides which federal agencies will bear which enforcement re­
sponsibilities from state to state, was planning to abolish Interior's au­
thority to enforce these federal standards. The Labor Department an­
nounced its intention to transfer this responsibility to the Department 
of Defense. By late 1977, the transfer had not been effected, the De­
partment of Defense had assigned no personnel to the project, and the 
authority of Interior to enrorce equal emp1oyment directives had 
lapsed. Thus, as 1977 closed, there was no Federal enforcement agent 
in Alaska responsible for and with legal authority to enforce Presiden­
tial Executive Orders prohibiting employment discrimination by gov­
ernment contractors. 

OTHER AGENCIES 

That problem was not eased by any other federal agency. All other fed­
eral agencies with civil rights enforcement responsibilities are meagerly 
staffed, with no employees in Alaska with civil rights enforcement re­
sponsibility. These include: Department of Health, Education and Wel­
fare {discrimination by its contractors and sex discrimination in edu­
cational programs); Department of Housing and Urban Development 
(equal opportunity in housing); and Equal Employment Opportunity 

Commission or EEOC (employment discrimination). 

The U.S. Department of Labor has one employee in Alaska to investi­
gate all wage and hour claims. His responsibility includes equal pay 
violations between the sexes. 



TEMPORARY MEASURES 

The EEOC, recognizing that its distance from Alaska prevents it from 
investigating many employment discrimination cases here, more than 
doubled its financial support of the State Human Rights Commission in 
1977. Even so, pleas by the State Commission to EEOC to establish a 
field offiee in Alaska so that EEOC could carry its fair share of case re­
solutions have fallen on deaf ears. Instead, the Seattle office of EEOC 
was greatly expanded late in 1977, with a work-sharing agreement be­
tween EEOC and the State Commission pending. 

THE NEED 

Until the federal govenunent meets its civil rights obligations in Alaska 
by stationing reasonable numbers of enforcement personnel here, state 
government will continue to carry a disproportionate share of the re­
sponsibility. 
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